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BON Progress on 2017 Sunset Commission Management Recommendations and
Statutory Requirements

Historical Background

The Sunset Commission conducted a regular review of the Texas Board of Nursing in 2017. The
final report can be found at:
https://www.sunset.texas.gov/reviews-and-reports/agencies/texas-board-nursing-bon

A Summary of issues can be found on pages 9-11 of this report.

During the 85" Legislative Session (2017), the Legislature adopted management
recommendations. They also implemented statutory requirements through the following pieces
of legislation:

House Bill 2950 — Sunset Bill
House Bill 2561 — Prescription Monitoring Program

Progress of the Agency in Addressing Recommendations and Statutory Requirements

The State Auditor’s Office reviewed progress on management recommendations while the Sunset
Commission staff reviewed progress on Statutory Requirements.

Management Recommendations (Attachment A)

Progress on meeting the Management Recommendations has been reviewed by the State
Auditor’s Office (SAO). Their report on all of the agencies reviewed by the Commission in 2017
include 121 non-statutory recommendations (management actions) made in the Sunset Advisory
Commission Report to the 85th Legislature. The SAO reviewed the 3 management
recommendations for the Board of Nursing.

The first Management Action, Direct the board to review its criminal conduct guidelines to limit
disciplinary action to crimes directly related to the practice of nursing was considered full
implemented when the Board adopted rule amendments to its Criminal Guidelines, effective
February 25, 2018.

The second Management Action, Direct the board to designate a contract manager assigned to
the peer assistance program, was considered fully implemented when the Board hired a new
attorney to perform contracting duties for the agency, effective January 8, 2018. The attorney’s
duties include contract management over the Board’s peer assistance program.

The third Management Action, Direct the board to require its peer assistance program to publicly
post information about the various program tracks and requirements, was considered
Incomplete/Ongoing when the report was filed. This action was multifaceted and involved Staff
contracting with a Psychologist with Substance Use Disorder experience on November 20, 2017
to advise on development of a more flexible peer assistance program with appropriate tracks and
requirements for varied SUDs diagnoses; meetings with BON staff and TPAPN staff to finalize
and begin implementation of flexible system based on severity of diagnosis consistent with the
disease process and public safety; and TPAPN working with an experienced professional peer
assistance specialist to rewrite TPAPN policies and procedures for various tracks and
requirements.



The plan for a public roll out and posting of the information on TPAPN materials and website was
finalized January 1, 2019. (Page 19 of Attachment A). The last recommendation will be
completed by the end of January 2019 and this follow up will be shared with SAO.

Statutory Requirements (Attachments B and C)

Progress on Statutory Requirements was reviewed by the Sunset Commission. A follow up
report on implementation of statutory requirements was submitted by staff to the Sunset
Commission on November 20, 2018. (Attachment B). The Sunset Commission met on January
9" and received an updated Commission staff report on the progress of agencies reviewed in
2017, including the Board of Nursing. (Attachment C).  Of the 13 BON changes required of the
BON, 10 were implemented and 3 were in progress at the time of the report. The 3 requirements
in progress at the time of the report are:

1. Require the board to adequately measure the effectiveness of its peer assistance program
(TPAPN). This requirement is considered incomplete because, although the board contracted
for a performance and management audit of TPAPN, it has not yet established performance goals
or targets, as required by the bill. Once TPAPN implements the new flexible participation system
in January 2019, the board will develop more specific goals and targets.

2. Remove the December 31, 2017, expiration date for Excelsior College’s exception and require
the Board create a process, similar to steps for an in-state program, for program improvement or
expiration of the exception if Excelsior's national exam passage rate falls below the board'’s
standard for consecutive years. This requirement was considered incomplete because although
Excelsior College failed to meet the Texas exam pass rate standard in 2017, the final pass rate
for 2018 was not final at the time of the report. The Commission was informed it would be
finalized and presented to the Board at the January 2019 Board meeting.

3. Require the board to remove a nurse's disciplinary action from the board’s licensure
verification page on the board’s website if the nurse and action meet certain criteria that is in line
with the board’s current practice of removing disciplinary processes. Requires the board to
remove disciplinary actions from the coordinated licensure information system’s public portal if
the disciplinary action is removed from the board’'s website verification of licensure. This
requirement was considered incomplete because the statute gives the Board until March 1, 2019
to complete this requirement. The Board has completed review and removal of 22% of the
orders that are authorized to be removed under the statute and anticipates completing the
remainder by the deadline in the statute.

These requirements “in progress” can be found on Page 13 of Attachment C.
The agency will address the two remaining items in progress in FY 2019.

Recommendation

This report is for information only. No action is required.
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SUMMARY

An important element of the Sunset process is a check on agencies’ progress in implementing Sunset
recommendations from the previous legislative session. The Legislature expects agencies to effectively
implement both the management recommendations of the Sunset Commission, as well as the statutory

. ; . . - . e
provisions of an agency’s Sunset bill. The Sunset Act requires the commission to review agencies
implementation of the commission’s recommendations.

In 2017, the 85th Legislature passed 17 of the 19 bills containing the Sunset Commission’s statutory
recommendations. Sunset staff assessed each agency’s efforts to implement the required statutory changes,
a total of 198 provisions. Agencies fully implemented approximately 85 percent of these changes, with
most of the remainder in progress. On Page 3, the chart, 2017 Sunset Legislation Implementation by
Agency, shows the progress of each agency in implementing its changes. Key changes implemented as
a part of the Sunset process include the following:

® Improving the effectiveness of the state’s Prescription Monitoring Program to address prescription
drug abuse, by implementing several national best practices such as requiring prescribers to more
proactively check the system before dispensing the most high-risk drugs

® Restructuring the composition of the State Board of Veterinary Medical Examiners board and
continuing the agency for only four years to address significant concerns with the agency’s leadership,
administration, and oversight

® Increasing effectiveness and transparency at the Texas Department of Transportation by implementing
a performance-based planning and project selection process, project development fixes, and additional
contract management tools

e Transferring the regulation of podiatry to the Texas Department of Licensing and Regulation and
reconstituting the Texas State Board of Podiatric Medical Examiners as an advisory board

e Updating the State Bar of Texas’ineffective rulemaking process, while preserving the unique authority
of State Bar members to approve certain rule changes and membership fees through a referendum

® Strengthening the regulation of dental anesthesia through office inspections, clear emergency
management requirements, and regular oversight from an advisory committee

® Reviewing the operations of four river authorities as the first set of the commission’s planned review
of all river authorities, resulting in the dissolution of one authority, the reclassification of one authority
to a water district, and increased transparency and accountability for the remaining two

Two Sunset bills, one that would have continued the Texas Medical Board and one that would have
continued the Texas State Board of Examiners of Psychologists, Texas State Board of Examiners of
Marriage and Family Therapists, Texas State Board of Examiners of Professional Counselors, and Texas
State Board of Social Worker Examiners failed to pass during the 85th Legislature, Regular Session.
Instead, the Legislature passed a bill during the 85th Legislature, First Called Session that continued
these agencies for two years until 2019. Sunset staft conducted separate limited reviews of these agencies
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in 2018. Reports on these five boards are available on Sunset’s website and include information about
their compliance with the previous recommendations adopted by the commission.

In addition to statutory changes, the 2017 Sunset Commission adopted 121 management actions
for improvements to agencies under review. As directed by statute, the State Auditor’s Office (SAO)
evaluated the implementation of 50 management actions that Sunset staff rated as having either a high
or medium plriority.1 Forty-two of those management actions were fully implemented, three were
substantially implemented, and five were incomplete or ongoing. SAQO’s findings are included in this

report beginning on Page 25 z

Detailed information on the status of each statutory provision reviewed by Sunset staft that is in progress,
partially implemented, or not implemented, is provided for each agency in the following exception charts.
'The textbox, Implementation Key, explains the terms used to describe the status of statutory provisions.

Implementation Key

e Changes Implemented: The agency has fully implemented the provision.

e In Progress: The agency has begun efforts to implement the provision but has not
completed or fully realized implementation of the provision.

e Partially Implemented: The agency has fully implemented some parts of the provision
but has not taken any action to implement other parts.

e Not Implemented: The agency has not implemented or begun the process of
implementing the provision.
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Bii1. PROVISIONS

State Bar of Texas

Senate Bill 302, as adopted by the 85th Legislature, continues the State Bar of Texas for 12 years. The
legislation included a total of 17 provisions requiring action. The following chart summarizes one
provision that is still in progress and provides its status.

Implementation

Bill Provision Status Comments
1. Requires the chief disciplinary counsel to 'The agency is unable to provide information related
create and maintain a grievance tracking to new sanction guidelines, sanction patterns
system to track and report disciplinary case within disciplinary districts, and an evaluation
outcomes in greater detail. Requires the of trends over time because there have not been

system to include specified elements, and enough cases since the sanction guidelines were
requires the chief disciplinary counsel to adopted in rule on June 1, 2018, to provide a
periodically evaluate and report information report. The agency anticipates completion of this
to the Commission for Lawyer Discipline requirement by September 2019.

and grievance panel members, and post the
information online.

In Progress
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Texas Board of Chiropractic Examiners

Senate Bill 304, as adopted by the 85th Legislature, continues the Texas Board of Chiropractic Examiners
for 12 years. 'The legislation included a total of nine provisions requiring action. The following chart
summarizes one provision that is still in progress and provides its status.

Implementation

Bill Provision Status Comments
1. Requires the board to conduct fingerprint- Any licensee who had their license issued prior to
based criminal background checks of all September 1, 2004, has until September 1,2019
licensure applicants and licensees. to complete their finger-print based criminal

background check. The board has gathered
background checks for 85 percent of licensees
who had their license issued prior to September
1, 2004, and continues to require new licensees
to undergo a background check.

In Progress
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State Board of Dental Examiners

Senate Bill 313, as adopted by the 85th Legislature, continues the State Board of Dental Examiners for
12 years. 'The legislation included a total of 19 provisions requiring action. In addition, House Bill 2561,
as adopted by the 85th Legislature, strengthened state oversight of controlled substances, including three
provisions requiring action from the dental board. The following chart summarizes four provisions that
are still in progress or have been partially implemented, and provides the status of each.

Implementation

Bill Provision

Status

Comments

Senate Bill 313

1. Allows the board to appoint a custodian of
abandoned records.

In Progress

'The board proposed rule language in the June
22,2018, issue of the Texas Register and is
proceeding through the notice and comment
procedure. The agency anticipates adopting the
rule in early 2019.

2. Requires the board to develop an online exam
covering anesthesia rules and regulations, and
for dentists holding an anesthesia permit to
take this exam once every five years.

In Progress

The board amended its rules to require
completion of the anesthesia jurisprudence exam
once every five years, but is still in the process
of creating the exam. The board anticipates
completion of the exam development, and full
implementation of this provision, in early 2019.

3. As part of the clarification of the agency’s
informal settlement process with the new
Dental Review Committee, requires the board
to dismiss baseless complaints within the first
180 days after beginning an investigation.

The board has incorporated most changes
to its informal settlement process, and the
eight appointed Dental Review Committee
members have each served on at least two
informal settlement conferences. However,
the board is still considering an appropriate
policy or potential rulemaking to implement
the provision to dismiss baseless complaints
within 180 days of starting an investigation.

4. Repeals the coronal polishing and pit and
fissure sealant certificates for dental assistants,
but continues the x-ray and nitrous oxide
monitoring programs as biennially-renewing
registrations, with the previous one-year
exception to the x-ray registration.

Board rules still maintain previous requirements
for the coronal polishing and pit and fissure
sealant certificates that were repealed from
statute in Senate Bill 313, but the board has
implemented most of the changes to the x-ray
and nitrous oxide monitoring registrations. The
board is still considering potential rulemaking to
address the changes made to the two certificates
and to implement biennial renewals for the
nitrous oxide monitoring registration.
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